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OPINION

This case arises from a grade crossing accident between aNorfolk Southern freight train
and a 1985 Ford Bronco. The collision occurred shortly before midnight on January 14, 1995, at
the intersection of Poplar Avenue and Old Bailey Station Road in Collierville, Tennessee. 15-
year-old Matthew Bronson, and 15-year-old David “Skip” Schrier were passengersin the Bronco
that 16-year-old Nicholas Umphries was driving.! Asaresult of the collision, Nicholas
Umphries died and Matt Bronson and Skip Schrier were seriously injured.?  Suits were filed for
wrongful death and personal injuries in the Circuit Court of Tennessee for the Thirtieth Judicial
District & Memphis as follows:

kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhkhhkkhkhkkhkkkkkkx%

Thomas M. Bronson, Jr., Individually and Matthew S. Bronson by
Thomas M. Bronson, Jr. and Deborah J. Bronson, as Parents and
Legal Guardians,

Plaintiffs
Vs. No. 73811-1 T.D.
Horace Ricky Umphries, as Administrator of the Estate of Nicholas

L. Umphries, deceased; Horace Ricky Umphries, an Individual;
Norfolk Southern Railway Company, a Corporation

kkhkkhkkkhkkhkkhkkhhkkhkhkkhkkhhkhkkhhkhkkhhkhkkhhkhkkhkhkkhkhkkhkhkkhkhkkhkhkkkhkkkhkkk,*x*%x

Paul S. Schrier, Individually and as Next Friend and Father of
David Schrier, aminor®

Plaintiffs

! Skip Schrier was the front passenger and Matthew Bronson was seated behind the driver.

2 Dr. O.C. Smith, the Shelby County Medical Examiner, testified that the medical report of Nicholas Umphries
revealed alack of alcohol or other drugsin Umphries' bloodstream on the night of the accident.

3 The suit against Umphries was dismissed by order of court filed February 29, 1996, and by order dated

December 15, 1998, David Schrier, upon reaching his majority, was substituted in the action for his individual cause of
action.
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Vs. No. 75257-1 T.D.

Norfolk Souther Railway Company, a corporation, and Horace
Ricky Umphries, Individually and as Administrator of the Estate of
Nicholas L. Umphries, deceased,

khkkhkhkkkhkhhkhkhhkhhhhhhhhhdhhhhhhhhhdhddhhhhddhhhddddhdxxx*x

Horace Ricky Umphries, Administrator of the Estate of NicholasL.
Umphries, deceased; Horace Ricky Umphries, Individually and
Julia Ann Umphries,

Plaintiffs
Vs. No. 75216-1 T.D.
Norfolk Southern Railway Company

Defendant

khkhkhkkhkkhkkkhkhhhkhhhhkhhhhhhhhhhhhhhhhhhddddhhhhhdxddxkdddrx*xx

By order entered July 24, 1997, the suits were consolidated for all purposes and are so
consolidated in this gppeal.

Thefirst trial of this cause began on February 8, 1999 and was terminated due to mistrial
on February 15, 1999. The mistrial was the result of NSR’s performing tests and experiments on
buried cables at the accident scene during the trial without first giving notice to the other parties.
When NSR sought to introduce the test results into evidence, the tria court granted amistrial.

On November 15, 2001, Horace Ricky Umphries filed aMotion in Limine to Exclude
Testing Performed by Norfolk Southern Railway Company conducted by NSR on February 11,
14 and March 6, 1999.

This cause was tried to ajury from November 19 through December 20, 2001. The jury
returned verdictsin al three cases exonerating NSR. Specifically, the jury found that NSR was
0% at fault and that the driver, Nicholas Umphries, was 100% at fault. The jury awarded the
Bronsons $6,920,669.32 against Horace Ricky Umphries. A Judgment on Jury Verdict was
entered on January 25, 2002. The Judgment reads, in relevant part, asfollows:

The foregoing jury returned a verdict finding that defendant,

Norfolk Southern Railway Company, was not at fault in the accident
out of which this cause arises, and that the sole cause of the accident
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was the negligence of Nicholas L. Umphries, deceased. The jury
awarded damages to Matthew S. Bronson, by Thomas M. Bronson,
Jr., and Deborah J. Bronson, as parents and legal guardians, in the
sum of $6,500,000.00, and to Thomas M. Bronson, individually, in
the sum of $420,669.32.

IT IS THEREFORE ORDERED, ADJUDGED, and
DECREED asfollows:

1. Upon the verdict of the jury in this cause, judgment is hereby
entered in favor of plaintiffs, Matthew S. Bronson, by Thomas M.
Bronson, Jr., and Deborah J. Bronson, hisparentsand legal guardians,
in the sum of $6,500,000.00 and in favor of Thomas M. Bronson,
individudly, in the sum of $420,669.32 against defendants, Horace
Ricky Umphries, as administrator of the estate of Nicholas L.
Umphries, deceased, and Horace Ricky Umphries, individuadly.

2. Upon the verdict of the jury, judgment is hereby entered in favor
of defendant, Norfolk Southern Railway Company.*

All plaintiffs filed motions for new trial, which pursuant to Tenn. R. App. P. 3(e) specificaly
mentioned each of the issues raised on apped. These motions for new trid were subsequently
denied by order dated May 14, 2002. The Umphries, Bronsons and Schriers have all appealed
from the Judgment of the trial court.

The Umphries, Bronsons and Schriers raise the following issues, concerning that portion
of the Judgment exonerating NSR>:

I. Thetria court erred in admitting into evidence the meggering
test results, which were performed by the railroad on February 11,
14 and March 6, 1999, for the following reasons:

A. During their “testing” of the railroad cables on February
11, 1999, therailroad cut and removed track wiring and
“Bootlegs,” which permanently altered and changed the track wire

4 A Judgment on Jury Verdict was also entered in the Schrier case against NSR on January 25, 2002. The
Judgment refl ected the jury’ sfinding that NSR was not at fault and entered judgment in favor of NSR.

5 For clarification, this Court’s use of the term “Appellants” when discussing these issues includes al three
original plaintiffs groups: (1) Paul A. Schrier, individually and David “Skip” Schrier; (2) Thomas M. Bronson, Jr.,
Deborah J. Bronson, and M atthew M. Bronson; (3) Horace Ricky Umphries, as Administrator of the Estate of Nicholas
L. Umphries, deceased, Horace Ricky Umphries, Individually, and Julia Ann Umphries.
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circuit causing their test results to be untrustworthy and inherently
unreliable.

B. Thetesting conditions present on February 11, 14 and
March 6, 1999 did not duplicate or exemplify the conditions
existing a the time of the subject accident.

C. The doctrine of spoliation precludes admission of the
railroad’ s test results.

D. Therailroad employees who performed the tests did not
have the requisite experience, knowledge, education or training
needed in order to perform such tests.

E. Theinherent unreliability of the manner and
methodology of therailroad’ s testing and of the means by which
the test results were recorded precludes admission of the test
results.

Il. Thetria court erred in refusing to instruct the jury regarding
the provisions of C.F.R. §234.241 and in refusing to instruct the
jury that violation of C.F.R. §234.241 constitutes negligence per
se.

[1l. Thetrial court erred in refusing to instruct the jury regarding
the provisions of C.F.R. §234.267 and in refusing to instruct the
jury that violations of C.F.R. §234.267 constitutes negligence per
se.

IV. Thetria court erred in excluding the complete film or motion
picture demonstration of the signa crossing flashers.

The Umphries raise the following additional issue for our review, concerning that
portion of the Judgment awarding the Bronsons $6,920,669.32:

Thetria court erred in directing averdict, sua sponte, in favor of
Thomas A. Bronson, Jr. at the close of the proof based upon the
family purpose automobile doctrine.

We note at the outset that, in reviewing ajudgment based upon ajury verdict the
appellate courts are not at liberty to weigh the evidence or to decide where the preponderance
lies, but are limited to determining whether there is material evidence to support the verdict; and
in determining whether there is material evidenceto support the verdict, the gppellate court is
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required to take the strongest legitimate view of all the evidence in favor of theverdict, to
assume the truth of all that tends to support it, allowing all reasonable inferences to sustain the
verdict, and to discard all to the contrary. Having thus examined the record, if there be any
material evidence to support the verdict, it must be affirmed; if it were otherwise, the parties
would be deprived of their constitutional right to trial by jury. Crabtree Masonry Co.v. C& R
Const., Inc., 575 SW.2d 4 (Tenn. 1978).

Thetrial court erred in admitting into evidence the meggering
test results, which were performed by therailroad on February
11, 14 and March 6, 1999

As noted above, on November 15, 2001, Horace Ricky Umphries filed aMotionin
Limine to Exclude Testing Performed by Norfolk Southern Railway Company. All Appelants
contended that a short in, or damage to, the underground railroad cable caused a malfunction that
prevented the red, flashing railroad crossing signal from timely activating. Appellants argue that,
despite NSR’s knowledge of Appellants’ trial theory, NSR performed various dedtructive tests
and experiments on the buried track wires at the accident scene during the first trial on February
11 and 14, 1999 and March 6, 1999. By 1999, the Old Bailey Station crossing and its related
warning lights were no longer in existence, having been replaced in 1995 (after the accident at
issue) by the New Bailey Station Road, which islocated some 300 feet to the west of the old
crossing. All three pairs (transmit, receive, and check) of the old track wiresremained buried in
the ground, beginning in the east where the equipment shelter had been, and running west 600
feet to where they had been connected to the rails before the crossing closed.

Outside the presence of the jury, the trid court heard evidence from Messrs. Gary L ett
and R.G. Lewallen® concerning NSR’stesting. Following this testimony, the trial court ruled that
the results of the meggering tests were admissible.” Thetrial court stated, in relevant part, as
follows:

..Mr. Lett...is grictly as | understand it a fact witness. He's not
offering an opinion as such. He'sjust telling uswhat he did. | may
hear experts later on that tell me he didn’t do it right or what he did
doesn’t constitute aproper meggering or whatever, but he’ stelling us
factually what happened.

6 Mr. Lewallen wasthe communicationsand signalsgeneral supervisor for Tennessee at thetime of the accident.
Mr. Lett was the communications and signals supervisor for Memphis. Mr. Lett testified that he was the person who
actually performed the testing on the spliced sections of wire, which were removed on February 11, 1999 and March 6,
1999.

7 . . . . .
A meggering test measures the value of the insulation resistance on a multi-conductor cable. A “megger”

deviceisused to take the measurement. The user attaches two | eads to the ends of the cable he or she wants to test, then
turns the crank on the “megger” device and reads the dial.
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Asfar asthe exclusion of any test that was done, my opinion
isthat it wouldn’'t be excluded....

* * *

...I think, though, that it [questions put to Mr. L ett] goes moreto what
happened, how it happened, what’ s the result of it happening than it
goesto the exclusion. | mean, | think we've got to let the jury hear
thefact that therailroad went out there on February 11", February 14"
and March the 6™.... | think all the questions you [Mr. Richardson,
attorney for the Umphries] asked Mr. Lett when you were cross-
examining as | recall them were al right to challenge wha he was
sayingand why hisbackground and training, but | still think he’ s[Mr.
Lett] afact witness.

We find tha the majority of Appellants’ issues regarding the admissibility of NSR’ s test
results revolve around issues of fact and/or credibility of witnesses and, as such, should correctly
have been put to the jury. We now address each of Appellants' concernsin turn.

We first note that the trial court is afforded wide discretion in the admission or rejection
of evidence, and the trial court’s action will be reversed on appeal only when there is a showing
of an abuse of discretion. See Otisv. Cambridge Mut. Fire Ins. Co., 850 SW.2d 439 (Tenn.
1992); Davisv. Hall, 920 SW.2d 213, 217 (Tenn. Ct. App. 1995). The abuse of discretion
standard requires us to consider: (1) whether the decision has a sufficient evidentiary foundation;
(2) whether the trial court correctly identified and properly applied the appropriate legal
principles, and (3) whether the decision is within the range of acceptable alternatives. State ex
rel. Vaughn v. Kaatrude, 21 S.W.3d 244, 248 (Tenn. Ct. App. 2000). While we will set aside a
discretionary decision if it does not rest on an adequate evidentiary foundation or if it is contrary
to the governing law, we will not substitute our judgment for that of the trial court merely
because we might have chosen another alternative.

Removal of Track Wire and “ Bootlegs’

Gary Lett testified that the tests performed in 1999 were made for the following purpose:
Q. What were you [Mr. Lett] asked to do and by whom?

A. | was asked by the general supervisor R.G. Lew[allen] out of
Knoxville to expose track wire at the site at the shelter at the Old
Bailey Station Road crossing and then expose the cables beyond the
new—-west of the New Bailey Station Road and to megger those cables
and to record theresults.



Q. Were you told how far west to go beforeyou did the meggering,
how far west of the new road?

A. Not any specificdistance, just aslong aswewere west of the road
where we exposed the cables.

Mr. Lett provided further testimony, which outlined how he went about |ocating the wires
that were to be checked. Mr. Lett testified that he unearthed the wires at the east where the old
equipment shelter stood and at the west where the wires originally connected to therails. To
unearth wires at the railswhere they were connected to the track, Mr. Lett testified that he had to
dig through therock ballast of therailroad bed. In digging through therock ballast, Mr. Lett
testified that he was only able to uncover two pairs of wires (as opposed to the three pairs that
actually existed).? Still working on the west side of the new road, Mr. Lett traced the wires back
to ashallow ditch and was able to unearth al three pairs a that location. Having found all three
pairs of wires, Mr. Lett testified that he was able to perform his tests on the segment of the wires
that ran under the New Bailey Station Road.

In order to perform the megger test on the wires, Mr. Lett made acut in each wire to
expose an end to which he could attach the meggering device. During this process, Mr. Lett
testified that he discovered a splice in both transmit wires at the ditch where he unearthed them.
The splices were located inside a piece of PVC pipe. Mr. Lett cut out the approximately 3-foot
segment of the wire that contained the splices.” Mr. Lett testified that he meggered the wire after
removing this segment; however, there is some dispute as to whether these wires were meggered
prior to removal of the spliced sections. On March 6, 1999, in the presence of Appellants
attorneys, a second splice was found in both check wires. Another 3-foot section, containing that
splice, was then removed.*°

8 Beforetracingthese wiresfrom the track to the ditch, Mr. Lett testified that he performed a megger test of the
wiresthat he found at the track connection. Using the results of thistest, Mr. Lett was able to identify these same wires
when they were unearthed in the ditch:

Q. How did you determine which pair was which?

A. Thetransmit pair at the track | knew meggered infinity. The check pair | knew
meggered four megohmsto ground. Whenever | came over and pulled thesewires
out and cut these wires, | meggered these pair—this pair of wires again, and | still
had four megohms, so | was certain or pretty certain at that time that was the check
pair...

o This section of wirewas introduced into evidence as Trial Exhibit 26.

10 This section of wirewas introduced into evidence as Trial Exhibit 27.
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Concerning the removal of track wire, Appelants contend that Mr. Lett’ s meggering tests
specificaly excluded a 60 to 70 foot stretch of receiver wire, which connected the wire from the
track to the ditch:

Q. Now, isn't it true that you did not megger at all the receive wire
up near the track to the point where you cut it in the ditch?

A. Correct.
Q. And that section would be about how long?
A. Fifty—probably 60 or 70 feet.

Q. Okay. Andisn't it true that the motion sensor detectors were
disconnected when you went out there?

A. Yes. There was nothing out-there was no equipment on these
cable.

Thereisdispute in the record as to the effect of the removal of these spliced sections on
the validity of the meggering tests performed by Mr. Lett. Specifically, Appellants are concerned
with whether Mr. Lett performed meggering tests on these sections of the wires and, if he did
perform those test, did he do so prior to removing the spliced sections or after. We find that
these i ssues go to the weight of the evidence and not to its admissibility. Appellants atorneys
had ample opportunity, and did indeed, refute Mr. Lett’ s testimony concerning the validity of
these tests and the reliability of same. The weight, faith, and credit to be given to any witness's
testimony liesin the first instance with the trier of fact, and the credibility accorded will be given
great weight by the appellate court. Whitaker v. Whitaker, 957 S.W.2d 834, 837 (Tenn. Ct. App.
1997); In re Estate of Walton v. Young, 950 S.W.2d 956, 959 (Tenn. 1997).

In their briefs, Appellants also complain of the removal of other wire portions (aside from
the spliced sections discussed supra). First, the Appellants argue that “Lett removed afour or
five foot segment of cables at theisland shelter.” Appellants cite the following section of the
trial transcript in support of their contention that Mr. Lett removed portions of the island shelter
wires:

Q. And then up near the island shelter where it had been and you
found the cables there, they were buried; correct?

A. Yes.

Q. And they were cut; correct?



A. Yes, Sir.

From this section of the transcript, Appellants would have us draw the inference that it
was Mr. Lett who cut those wires a the island shelter when he was out to do the testing on
February 11, 1999. We have reviewed the relevant sections of the entire trial transcript and we
find that Mr. Lett did not remove portions of the wires from the island shelter; rather, those
portions of wire were removed when the Old Bailey Station crossing was closed in 1996:

Q. On February 11™ when any testing was done by Mr. Lett, there
was no connections of any of thistrack wire to therail; correct?

A. That iscorrect.

Q. That had been removed?

>

Y es, the crossing had been closed and relocated in June of * 96.

Q. Okay.
A. So those track connections were disconnected from the track.

Q. Yes, sir. And then the island shelter would have been right here
and the connections between the island shelters, the motion sensor
therein, was disconnected. They were no longer in existence; right?

Again, theissue of whether and by whom sections of the island shelter wireswere
removed and what, if any, effect that removal had on the validity of Mr. Lett’ s testing, goes to the
weight and not the admissibility of the evidence.

Appellants also complain of the removal of “bootlegs.” A bootlegis ashort wirewithin a
hose-like sleeve. It isused to connect the end of the track wiresto therail. Bootlegs are
necessary because track wires are too rigid to connect directly to arail. The bootleg merely spans
the distance from the end of the track wire, up through the railroad bed to the rail. Mr. Lett
testified that he was to perform tests on the track wire that ran under the new road. While Mr.
Lett testified that he dug into the ballast down to the bootleg, which he followed to the track
wire, cutting the track wire past the bootleg so that he could megger it, we find nothing in the
record to support the Appellants’ contention that the bootlegs were actually removed from the
ground. The Appellants had the opportunity to present evidence concerning the bootlegs and
whether disturbing the bootlegs affected the validity of Mr. Lett’stests. But, again, thisisan
issue of welght and not admiss bility, which was properly put to the jury.

Testing conditions
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Appellants contend that, at the time of the accident on January 14, 1995, the area near the
crossing was saturated with water due to heavy rainfall. Appellants argue that “at the time of the
Railroad’ stesting on February 11, 14 and March 6, 1999, the conditions were dry and did not
mirror the conditions existing at the time of the accident.” We cannot agree. Photographs taken
at the time of the testing, specifically Trial Exhibits95 A & B,96 A, 97 A & B,and 99 A & B,
clearly show standing water in the ditch where the splices were found. Mr. Lett’ s testimony
supports the fact that water was, indeed, present at the time of the testing:

Q. Didyou [Mr. Lett] find anything unusual when you started doing—

A. Yes, | did. When we dug into the ditch-there was water in the
ditch, also, so we dug somewhat down below and tried to get the
water away from [the wires]...

The evidence simply does not support Appellants argument that the weather conditions
at the testing were substantially different from those existing at the time of the accident.
Therefore, thetrial court did not err in not excluding this evidence on the basis of differing
weather conditions.

Appellants also contend that, because of Mr. Lett’s removal of sections of track wire, the
conditions were not similar to those at the time of testing. We find that Appellants had the
opportunity, and did, cross-examine NSR’ s witnesses on these alleged flawsin the testing,
including the perceived problem with removal of track wire and the subseguent changein
conditions at the site.

Spoliation of Evidence

Appellants’ spoliation argument is premised on their contention that NSR conducted
testing at the scene of the accident, during the first trial, without giving notice to any of the other
partiesinvolved in the litigation, and without taking any measures to protect the scene.
Appellants assert that NSR'’ s bad faith can be properly inferred from these actions. We do not
agree. The doctrine of spoliation of evidence permits a court to draw anegative inference against
aparty that has intentionally, and for an improper purpose, destroyed, mutilated, lost, altered, or
concealed evidence. See Foley v. St. Thomas Hosp., 906 S.W.2d 448, 453-54
(Tenn.Ct.App.1995) (cited in Eady v. Cigna Prop. & Cas. Companies, No.
M1998-00524-SC-WCMCV, 1999 WL 1253092, a *2 (Tenn. Dec. 27, 1999)); See also
Thurman-Bryant Elec. Supply Co ., Inc. v. Unisys Corp., Inc., No. 03A01-CVv00152, 1991 WL
222256, at *5 (Tenn.Ct.App. Nov. 4, 1991).

From our reading, thisrecord is devoid of any facts or evidence to suggest that NSR
intentionally destroyed, lost, or concealed evidence for theimproper purpose of keeping it from
the court. In fact, there is dispute in the record as to whether the evidence was actudly
“destroyed, mutilated, lost, [or] altered” to such an extent that the Appellants could not conduct
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their owntesting. NSR contends that the two sections of spliced wire, which were actually
removed by Mr. Lett, could still be tested by either side. We find nothing in the record to show
that Appellants ever attempted to conduct their own tests on these wires, or on the track wires
that remained undisturbed at the site. What the record does show is that Appellants’ counsd
watched in person on March 6, 1999 as NSR personnel performed the February 11, 1999 tests
again. To find that the tests results should now be excluded on the basis of spoliation requires
more conjecture than the record supports.

Experience, knowledge, education or training of the testing per sonnel

Pursuant to Rules 702 and 703 of the Tennessee Rules of Evidence, Appellants contend
that the NSR employees who performed the tests |acked adequate qualifications. We note that
Rules 702 and 703 of the Tennessee Rules of Evidence ded specifically with qualification of
experts. Messrs. Gary Lett, R.G. Lewallen, and Phil Myers were the NSR employees who
performed or supervised the tests on February 11, and 14, 1999 and March 6, 1999. As correctly
pointed out by NSR in its brief, NSR never attempted to qualify any of these withesses as
experts.

Appellants’ brief cites several perceived problems with how Mr. Lett conducted the
meggering test, to wit: (1) “Lett did not know which wire was check, receive or transmit when he
performed the meggering testing of the railroad cable on February 11, 1999;” (2) “Lett did not
locate the receive wire at the 600 foot signal and did not perform a meggering test of the receive
wire at the 600 foot signal;” (3) “Lett *cut out’ the splice and then performed a meggering test of
thewire” Appellants also point to Mr. Lett’s alleged lack of knowledge, to wit: (1) Lett had only
performed meggering testing on one prior occassion;” (2) “Lett had never used that particul ar
meggering machine before;” (3) “[p]rior to February 11, 1999, Lett had only performed one other
meggering test for the Railroad wherein Lett used an entirely different piece of meggering
equipment; (4) “Lett had never been to any school to receive training in using this piece of
meggering equipment.” Despite Appellants’ contentions, the fact remains that NSR never
attempted to call Mr. Lett as an expert witness. In fact, the trial court correctly pointed out that
“he’s[Gary Lett] afact witness.” From our reading of the entire record, we find that the testing
personnel testified about what happened on the day of the tests based on their personal
knowledge and observations. Any contention on the part of Appellants concerning the
observations made by these witnesses or their perceived lack of knowledge and training were
relevant only to the weight of the evidence and the credibility of the witness. However, since
there was no attempt to qualify these witnesses as experts, their alleged lack of knowledge and
qudifications do not affect the admissibility of ther testimony.

Unrdiability of the means by which thetest results wererecorded

Appellants argue that the test results obtained on February 11, 14, and March 6, 1999
should have been excluded by the trial court because the test results, as reported & trial by Gary
Lett, were unreliable. Appellants base this contention on their assertion that Gary L ett
dramatically changed his prior sworn testimony concerning the results of the meggering test.
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Specificaly, Lett’ s testimony that he performed a meggering test of the check wire at the scenein
February 1999, that he obtained a reading of 10 megohms when he tested the check wires to each
other, and that he obtained a reading of 4 megohms when he tested the check wireto the ground,
isindirect conflict with his deposition, his voir dire testimony to the court outside the presence
of the jury, and to hisfield notes. In each of these, Appellants contend that Mr. Lett testified that
he did not test the check wiresto ground. Appellants assert that this change in testimony makes
the test results inherently unreliable and, therefore, inadmissible. We disagree. Mr. Lett’s
alleged change in testimony goes directly to his credibility as awitness and not to the
admissibility of the test results. We note that Appellants had the opportunity, and did, question
Mr. Lett concerning his changed testimony:

Q. And then when you told us when we asked you the same
guestions under oath in your depositions, you also mentioned the
same readings?

A. Using my notes as areference, yessir, | did.

* * *

Q. Andthen, likewise, when you testified about a month ago or less
than a month ago on this stand, you dso said the same thing, didn’t
you?

A. Yes, | did.

Q. So, now, what is your explanation for not writing down that you
megged the check wires to ground, that you’d missed writing that
down in your notes the day of February 11", that you missed telling
us under oath in February ‘99 about that, that you missed telling the
Judge under oath less than amonth ago about that, and now you' rein
front of the jury, thethird time under oath, now giving new different
information?

A. To errishuman isthe only explanation | have...

The above testimony indicatesthat the Appellants called Mr. Lett’s credibility into
guestion. Whether to believe the validity of the tests Mr. Lett performed was then, rightly, left in
the hands of the jury who were in the best position to observe the witnessin his manner and
demeanor while testifying. McCaleb v. Saturn Corp., 910 SW.2d 412, 415 (Tenn. 1995);
Whitaker v. Whitaker, 957 S.W.2d 834, 837 (Tenn. Ct. App. 1997). It iswell settled that the
weight, faith, and credit to be given to any witness stestimony liesin the first instance with the
trier of fact, and the credibility accorded will be given great weight by the appellate court. See
id.; In re Estate of Walton v. Young, 950 S.W.2d 956, 959 (Tenn. 1997).

13-



We will now address Appellants’ issues concerning jury instructions together.
Appellants contend that the trial court erred in refusing to instruct the jury regarding the
provisions of 49 C.F.R. §234.241 and in refusing to instruct the jury that violaion of 49 C.F.R.
§234.241 constitutes negligence per se. 49 C.F.R. 8234.241 provides as follows:

Insulated wire shall be protected from mechanical injury. The
insulation shall not be punctured for test purposes. A splice in
undergroundwireshall haveinsulation resistanceat | east equal tothat
of the wire splice.™

Appellants also assert that the tria court erred in refusing to charge the jury concerning the
substance of 49 C.F.R. §234.267, which provides as follows:

(a) Insulation resistancetests shall be made when wires or cables are
installed and at least once every ten years thereafter.

(b) Insulation resistance tests shall be made between all conductors
and ground, between conductors in each multiple conductor cable,
and between conductorsin trunking. Insulation resistancetests shall
be performed when wires, cables, and insulaion are dry.

(c) Subject to paragraph (d) of thissection, when insulation resistance
of wireor cableisfound to belessthan 500,000 ohms, prompt action
shall be taken to repair or replace the defective wire or cable. Until
such defective wire or cable is replaced, insulation resigance tests
shdl be made annually.

(d) A circuit with a conductor having an insulation resistance of less
than 200,000 ohms shall not be used.

(e) Required insulation resistancetesting that does not conformto the
required testing schedule of this section shall be completed in
accordance with the following schedule:

(1) Not less than 50% by the end of calendar year 1996;

(2) Not less than atotal of 75% by the end of calendar year
1997; and

(3) One hundred percent by the end of calendar year 1998.

H A copy of 49 C.F.R. §234.241 was introduced at trial as Trial Exhibit 108.
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It isawell settled rule that trial courts should give arequested jury instruction if it
satisfies three requirements (1) it is supported by the evidence, (2) it embodies the party’ stheory,
(3) itisacorrect statement of the law. Hayes v. Gill, 216 Tenn. 39, 390 S.W.2d 213, 214
(Tenn.1965); Strickland v. City of Lawrenceburg, 611 S.W.2d 832, 837 (Tenn.Ct.App.1980);
Tallent v. Fox, 24 Tenn.App. 96, 141 S.W.2d 485, 497 (Tenn.Ct.App.1940).

Appellants argue that the jury instruction based on 49 C.F.R. §234.241 should have been
given because their expert, Paul Gouty, gave voir diretestimony as follows:

Q. And you [Mr. Gouty] say there¢s no Federal Railway
Administration regulation governing splicing of insulated wires?

A. That's correct.

Q. Wadll, let me show you the FRA and see if you are sure about
that...

* * *

Q. | have got a sticky, yellow sticky, Mr. Gouty, for regulation
234.241 of Title 49 of the Code. If you will look at that for me,
please and read that to yourself if you like?

A. Whichoneisit?

Q. 234.241. | didgetitright. | gotitright. And read that to yourself
and tell meif that changes your mind as to whether or not thereisa
regulation by the FRA governing splices where we' re talking about
insulated wire?

A. I'd like to read this aloud.

Q. You may.

A. [Mr. Gouty reads 49 C.F.R. §234.241 aoud]

Q. Okay. And so are you now reminded of the fact that there is an
FRA regulation governing splices?

A. Yes, | missed that one.
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Q. And areyou able to tell this Court whether or not the splice that
appearsin each of those four wiresthat are Exhibits 26 and 27 fail to
comply with the regulations you just read?

A. Inmy opinion, they do, sir.
Q. Why do they fail to comply with the regulation you just read?

A. Because in my experience over the years, we never were
permitted on therailroad | worked for to make a splice underground
by just wrapping it with electrical tape...

Thetrial court subsequently ruled that Mr. Gouty’ s opinion on the applicability of the
statute was not admissible, to wit:

...I [the Court] did some research on the question of an expert
testifying about a regulation or statute. There's a Tennessee case
called Dempsey versus Correct Manufacturing Company, 755, S.W.
2d, 798. It's a 1988 case-l can't find where it's been
overruled—which states that “ the content, meaning and application of
statutes and regulations are not a matter of fact to be proven by
affidavit of expert witness but are matters of law to be presented by
brief and argument of counsel supported by citationsandauthorities.”
It's a little different context than an expert in court but | think the
meaning is pretty much the same as far as allowing an expert to
testify about the content, meaning and application of statutes.

And the steps | plan to take-you can argue about it—s to
disregard Mr. Gouty’ stestimony as to hisopinion whether or not the
railroad violated any regulations.

The trid court’ sdetermination that 49 C.F.R. 8234.241 was not applicablein thiscase is
aquestion of law. Assuch, our review is de novo on the record with no presumption of
correctness accompanying the trial court’s conclusions of law. See Tenn. R. App. P. 13(d);
waldron v. Delffs, 988 SW.2d 182, 184 (Tenn. Ct. App. 1998); Simsv. Stewart, 973 SW.2d
597, 599-600 (Tenn. Ct. App. 1998).

Thereis no dispute in the record that 49 C.F.R. §234.241 became effective on January 1,
1995. Thereisalso no evidence in thisrecord to suggest that the splices in question were made
after January 1, 1995. In fact, the relevant evidence indicates that the splices were made prior to
1995. When cross-examined, R.G. Lewallen testified asfollows concerning the splices:
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Q. | think we're in agreement that something happened to these
wires. They were either cut or damaged in some way that caused
them to be spliced; that right?

A. Yes, sir. That's correct.

Q. If they were cut, wouldn't that make the signals activate
improperly?

A. Yes, Sir.

Q. And that would be considered a malfunction a failure of the
sysem?

A. It would be classified as afalse activation. The lights would be
flashing.

Q. If someone cuts these wires and y'all had to go out and replace
them, youwould have had afal se activation. Wouldn’t you have had
some record of that?

A. Depending on when it was done.

Q. I mean, areyoutelling usthat the railroad doesn’t keep records of
activation failures and fd se activations?

A. Wekeep records for activation failures and fal se activations, but
we did not start doing that until 1995, sir.

Since the record does not indicate that there was any record of an activation failure or
false activation during the 15 day period between the effective date of 49 C.F.R. §234.241 and
the date of the accident, the best inference that this Court can make is that the wires in question
were not cut (and subsequently spliced) after 49 C.F.R. §234.241 went into effect. Consequently,
two of the criteriafor giving aspecia jury instruction concerning 49 C.F.R. §234.241 are not
met, to wit: (1) the evidence in the case, as discussed supra, does not support a finding that 49
C.F.R. 8234.241 was applicable under the facts of this case; and (2) since thereis evidence to
support an inference that the wires were damaged and spliced sometime prior to the effective
date of 49 C.F.R. 8234.241, it is not a correct statement of the applicable law. Having determined
that 49 C.F.R. §234.241 was not applicablein this case, any issues or testimony involving the
guestion of whether that statute was violated were irrdevant. Thetria court was, therefore,
correct in declining to give a special jury instruction concerning 49 C.F.R. §234.241.
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Appellants also contend that the trial court’s failure to charge the jury concerning the
substance of 49 C.F.R. 8234.267 unfairly prejudiced their case. Thisissue dsoinvolvesa
determination of whether 49 C.F.R. 8234.267 was applicable at the time of the accident; and, as
stated above, that determination was a matter of law, which we will review de novo with no
presumption of correctness. A Federd Railroad Administration Memorandum dated December
14, 2001, and made part of the record as Trial Exhibit 198 reads, in pertinent part, as follows:

Subject: Memorandum of understanding

To: Mr. R.G. Lewallen
C& S General Supervisor
Norfolk Southern Corporation
Knoxville, Tennessee

Dear Mr. Lewallen,

Thisisinresponseto your request for clarification with regard to the
application of 49 C.F.R. 8234.267—Insul ation resistance tests.

The purpose of theinsulation resistance test isto make sure that the
insulating material usedin underground cablesissufficient to prevent
the possibility of grounding light wires or control wires which could
causethe unwanted result of an activationfailure or partial activation
failure.

First, please refer to rule 213 of this section 234, Grounds. Thisrule
specifically excludes circuits of which track rails are included.
Secondly, the wires that you are concerned with, track wires, are
those which are excluded in this rule 213-Grounds. Finally, when
making the required tests under rule 267, the test is to be made
between the conductor and ground. It can be deduced that the track
wires, being excluded in the other section, may also be excluded in
the section covering insulation resistanceaswell. Thereshould beno
argument since the wire in its name is connected to the track and
likewiseis grounded by the track. The test for insulation resistance
to ground would be unnecessary or irrelevant due to ultimatdy
applying thewire to ground by attaching it to the grounded track. It
has never been the intent of this agency to require insulation
resistance tests on track wires.

That being said, the Federal Railroad Administration doesnot require

track wires to be tested for compliance with 49 C.F.R
§234.267- nsulation resistance test.
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Sincerdy,
LeonHorton /S
S& TC Inspector
Lebanon, TN

Based upon this evidence alone, it is clear that 49 C.F.R. 8234.267 does not apply to the
track wires, which are at issue in this case. However, even if we allow, in the face of unrefuted
evidence, that 49 C.F.R. 8234.267 appliesto track wires, thereis still undisputed testimony in
the record that the Old Bailey crossing came into service on February 1, 1985 and thereis no
evidence to suggest that the track wires were in place prior to that time:

MR. RICHARDSON [counsel for theUmphries]: ...l will admit—well
the meggering isin dispute so that’s not areal genuine argument on
the part of the railroad, but as far as the ten-year period, we've
addressed it before and my only responseis, Y our, Honor, is| don’t
have evidence that the railroad constructed it before or that it went
into service before February 1% of 1985.

The accident happened on January 15, 1995. Therefore, even if the regulation applied to track
wires, NSR’s duty under the statute would not have been triggered at the time of the accident.
Consequently, thetrial court did not err in refusing to give a special jury instruction concerning
49 C.F.R. §234.267.

Thetrial court erred in excluding the complete film or
motion picture demonstration of thesignal crossing flashers.

In preparation for trial, the Umphries' attorney retained Stuart Nightenhel ser, an accident
reconstructionist, to film a simulation of the conditions affecting the visibility of the occupants of
the Bronco on the night of the accident.”> According to Mr. John Richardson, attorney for the
Umphries, the only point of the film wasto “show what a driver would see and what the
occupants of the vehicle would see as they approached [the railroad crossing], beginning with the
straightaway of approximately 600 feet back.” Mr. Gibson, attorney for NSR, made the
following objection to the admission of thisfilm:

MR. GIBSON: ...Now, there are five separate reasons | say it’s not
it's[the film] not afair representation. First of all, you [the Court]
will recdl fromthephotographs| Trial Exhibits 1 through 21],there's

12 At the time of the simulation, Old Bailey Road wasno longer in use. Barricades had been placed inthe road
to keep vehicles from using it and a section of pavement had been removed near the approach to the crossing, leaving
a gap that could not be traversed.
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ayellow circle sign facing traffic going north.** As a part of this
recreation, for reasons|’ m not able to understand, they went through
alot of elaborate detail, but they didn’t put that [sign] back in place,
and | think that’s important. Secondly—

THE COURT: Y ou mean theyellow sign that’ s got the cross on it at
the railroad?

MR. GIBSON: Yes, Your Honor. Now, the second objection is
there’s no effort to show what a train would look like, there’'s no
filming of atrain approaching. Thethird is, they ran runs-from the
depositions, as| understand it—Mr. Richardson can correct meif I'm
wrong—at velocities of 15 miles per hour, 20 miles per hour and 25
miles per hour, and the actual speed, according to all of thetestimony
we' ve heard to date, when they emerged from the tree line, was 10
miles per hour, so that’ s another—

THE COURT: What was your understanding of the speedsthat came
out of the tree line?

MR. GIBSON: 15, 20, and 25
THE COURT: Okay.

MR. GIBSON: The fourth one is, there are no runs where the
headlights of the Bronco were on high beam. At all times, they were
on low beam or no lights at al, | think they said. And then, fifthly,
it’ sbeen established that thereis—well, | don’ t know whether it’ sbeen
established yet or not in this record, but we know from, at least,
opening statements and the proof in the prior trial, there is short
warning here, not a non-warning. When the train entered into that
second 600 foot circuit, warning lights were activated. It wasjust a
short warning. That’sthe theory of the case that’ s been stated to the
jury, and there is no occasion inthis film when the lights come onin
the last few seconds...

Following Mr. Gibson’'s objection, the trial court viewed the film and then voiced its
primary concerns with allowing the film into evidence:

13 Mr. Gibson is referring to a standard-issue, yellow reflective sign used to warn motorist of an upcoming
railroad crossing.
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...As | [the Court] said on the front end, the main concern | have-
understand what it is you're [Mr. Richardson] trying to prove, but
I’ vealso seenwhat it isyou want to show thejury. It’sgoingto show
apictureof the scenethat doesn’ t reflect what happened on that night,
and | think that thefact that thereisn’t ayellow marker, there' snot a
train approaching, there s not the lights coming on at the last second,
those are the things that concern me most. The speed run concerns
me because of thefact that all thetestimony I’ ve heard so far saysthat
they were going five to ten when they came out from the tree line.
The lights not being on high beam aren’t as much of a concern, but
those factors are really—

Thetrid court then allowed Mr. Richardson to further examine the experts,
Messrs. Nightenhel ser and Halstead (arailroad accident reconstructionist). The court then made
the following, relevant statements in ruling to exclude the film:

...I’ve[the Court] still got the same problems| had before [additional
testimony from the experts], in that | don’'t think that the film
accurately depicts the conditions that existed at the time of the
accident. Y our [Mr. Richardson’ 5] experts have explained why they
didit theway they did it. | think it’sin therecord. If a some point,
you want to attempt to get it in...or rehabilitate it, that’ sfine, but I'm
not comfortable with the film that I’ ve seen as depicting accurately
the situation that existed at the time of the accident, and | think that
you can't take a movie and say, “Look, jury, there’s only oneissue
here. Just disregard the fact that the yellow marker is not there,
disregard the fact that it doesn’t show atrain approaching, disregard
the fact that it doesn’t show anything about whether the lights did or
didn’t comeon. We' ve made arun at certain speeds, and there were
different speeds maybethat were testified to. Just disregard all that.
The only thingwe' retrying to show isonething.” And | don’t think
you can pull that one thing out from the rest of the movie and show
ittothejury...

* * *

...I’mgoingto sustain the obj ection at thistime without any prejudice
for you to offer it again at some future time, but based on what I’ ve
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heard at this point, | don’t think that it would be-I don’t think that it
isadmissible."

It iswell settled that the trial court is afforded wide discretion in the admission or
rejection of evidence, and the tria court’ s action will be reversed on appeal only when thereisa
showing of an abuse of discretion. See Otisv. Cambridge Mut. FireIns. Co., 850 S.W.2d 439
(Tenn. 1992); Davisv. Hall, 920 SW.2d 213, 217 (Tenn. Ct. App. 1995). From our review of
the relevant portions of the record in this case, we find that the trial court’s concerns with the
simulation film were well taken. Consequently, it was not an abuse of discretion for the trial
court to exclude the film from evidence.

Thetrial court erred in directing a verdict, sua sponte,
in favor of Thomas A. Bronson, Jr. At the close of the
proof based upon the family pur pose automobile doctrine

Thisissue arises out of the Bronsons' suit against Horace Ricky Umphries, father of
Nicholas L. Umphries, under the family purpose automobile doctrine. Horace R. Umphries
moved for directed verdict at the close of plaintiffs proof and renewed the motion at the
conclusion of all proof. Thetria court theninstructed the jury, in relevant part, as follows:

In this case | found that Nicholas Umphries was driving a car
furnished by hisfather for the general use, convenience, and pleasure
of thefamily. Thismeansthat the father, Horace Ricky Umphries, is
responsible for the fault, if any, of his son, Nicholas Umphries.

When deciding a motion for directed verdict, both the trial court and the reviewing court
on apped must ook to all the evidence, take the strongest | egitimate view of the evidence in
favor of the opponent of the motion, and allow all reasonable inferences in favor of that party.
The court must discard all countervailing evidence, and if there is then any dispute as to any
material fact, or any doubt as to the conclusions to be drawn from the whole evidence, the motion
must be denied. See Conatser v. Clarksville Coca-Coal Bottling Co., 920 S\W.2d 646, 647
(Tenn. 1995); Hurley v. Tennessee Farmers Mut. Ins. Co., 922 S.W.2d 887, 891 (Tenn. Ct.
App. 1995).

Our Supreme Court has outlined the criteriafor gpplicability of the family purpose
automobile doctrine in Camper v. Minor, 915 S\W.2d 437, 447 (Tenn. 1997) as follows:

14 W e note that the attorneys were given the opportunity to argue the admissibility of thisfilm later in the trial,
outsidethe hearing of the jury. These further arguments did not sway thetrial court that the film was admissible. Having
read the additional arguments of counsel, we are nonetheless still in agreement with the trial court that the film was not
an accurate depiction of the scene of the accident.
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The family purpose doctrine is applicable when two requirements
have been satisfied. First, thehead of the household must maintainan
automobile for the purpose of providing pleasure or comfort for his
or her family. Scates v. Sandefer, 163 Tenn. 558, 44 S.\W.2d 310
(1931). Second, the family purpose driver must have been using the
motor vehicleat thetimeof theinjury "in furtherance of that purpose
with the permission, either expressed or implied, of the owner."
Redding, 230 SW.2d at 205. See also Stephens v. Jones, 710
SW.2d 38 (Tenn.App.1984); Long v. Tomlin, 22 Tenn.App. 607,
125 S.W.2d 171 (1938).

The uncontroverted evidence concerning the applicability of the family purpose
automobile doctrine came from the testimony of Horace Ricky Umphries and reads, in relevant
part, asfollows:

Q. When it came time for Nick to start driving, were you [Horace
Ricky Umphries] in a position that you could go out and buy Nick a
vehicleto drive?

A. Yes.
Q. Didyou give that vehicle to Nick?

A. Didn’'t giveit to him. We had a contract between each other,
because | wanted to teach the value of responsibility, and so we had
acontract that as long as he maintained his school academics, and if
he was going to work a part-time job and be able to keep that up, that
he would pay me back so much money a month for the vehicle, and
then he' d also make sure he was respongble for the gas and the oil
and that kind of thing.

Q. And so you purposely-y’ all had an agreement between y' al that
he had to pay you back the full purchase price?

A. Wdl, realy, what | was doing was | etting him pay me, but | was
sticking it back in his account—savings account.

From this evidence, the Umphries clam that Mr. Umphriesdid not “maintain” the vehicle
because Nicholas paid for gas and oil. The purpose of the family purpose automobile doctrine, as
outlined by our Supreme Court in King v. Smythe, 204 S.W. 296 (Tenn. 1918), is asfollows:

If an instrumentality of thiskindis placed in the hands of hisfamily
by afather, for the family's pleasure, comfort, and entertainment, the
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dictates of natura justice should require that the owner should be
responsible for its negligent operation, because only by doing so, as
a general rule, can substantial justice be atained. A judgment for
damages against an infant daughter or an infant son, or a son without
support and without property, who is living as a member of the
family, would be an empty form. The father, as owner of the
automobile and as head of the family, can prescribe the conditions
upon which it may berun upon the roads and streets, or he can forbid
itsuse altogether. He must know the nature of theinstrument and the
probability that its negligent operation will produce injury and
damage to others. We think the practical administration of justice
between the partiesis more the duty of the court than the preservation
of some esoteric theory concerning the law of principal and agent. If
owners of automobiles are made to understand that they will be held
liablefor injury to person and property occasioned by their negligent
operation by infants or otherswho are financially irresponsible, they
will doubtlessexerciseagreater degree of carein selectingthosewho
are permitted to go upon the public streets with such dangerous
instrumentalities.

In order to accomplish this purpose, a broader interpretation of “maintain” is necessary.
Neither Nicholas' purchasing gas and oil for this vehicle nor the “ contractual” arrangement that
he had with his father change the fact that Horace Ricky Umphries purchased this Bronco and
entrusted it to hisson. The testimony of Horace Ricky Umphries, seesupra, isthe only
evidence in the record concerning the Umphries' family arrangement when it came to the
Bronco. We note that the record is devoid of any evidence concerning the registration or title of
thisvehicle.® From the uncontroverted testimony and evidence before us, we find that the trid
court could only have reached the conclusion that it did—the family purpose automobile doctrine
is applicable to this case.

We affirm the trial court’s judgments on the jury verdicts. Costs of appeal are assessed
one-third to Horace Ricky Umphries, and his surety, one-third to Thomas A. Bronson, Jr., and his
surety, and one-third to Paul S. Schrier and David Schrier, and ther sureties.

W.FRANK CRAWFORD, PRESIDING JUDGE, W.S.

5 Although a copy of the titleto the Bronco was attached to Horace Ricky Umphries’ Affidavit, this evidence
was never introduced at trial.
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